DHS AUDITS OF I-9 FORMS:  STRATEGIES FOR EMPLOYERS
Can the Department of Homeland Security (DHS) audit I-9 Forms without a search warrant or subpoena?  What do I do if I receive a random enforcement visit?  May the DHS demand to see personnel files with information beyond the I-9 Form?
Below is some practical and technical information that an employer facing a DHS audit of I-9 Forms should know. Typically, a representative of the DHS will contact an employer by telephone or letter and request to visit the employer's worksite to review its employment records to determine whether the employer is complying with federal immigration laws. However, this is not always the procedure.  Occasionally, a DHS representative will show up at the employer's office without prior notice.  This could be for a random enforcement visit or unscheduled audit. The local agents will be directed from the national or regional office to audit a particular operation. The random audit list of employers can include employers who have been previously audited or have had an immigration action against them, referred by other agencies including the U.S. Department of Labor, or who have had a complaint filed against them.
There are several significant types of form I-9 audits; the mail audit, an on-site audit and a warrant audit. The audit will seek form I-9s for each current employee who was hired after Nov. 6, 1986. 
A mail-requested audit is likely to be the most common audit and is more in the line of an administrative audit. The audit will generally request the employer send the original form I-9s to a specified location. Employers should make a copy of all items sent during these audits and should consider certified copies be made as the audit could take a significant period of time. Make sure the information sent generates a receipt of delivery/acceptance by DHS. 

In-person audits may suggest that ICE has information that there are serious procedural problems such as lack of Form I-9s during a United States Department of Labor wage and hour audit. Listen closely to what is being asked of the employer and attempt to comply with those requests. Consider contacting legal counsel for these activities. Generally the employer may ask for limited delays for non-warrant audits.

Warrant audits are the most invasive. Employers need to read the warrant to determine what is being sought and contact their legal counsel (after telling the agent who you are calling). In this type of audit, the employers have limited options and counsel can assure the action is following what the warrant allows the agency to search and take.

What do you do when you get the phone call, letter or onsite visit? Summarized below is a brief review of an employer's obligations related to the employment eligibility verification process using the 1-9 Form, as well as an employer's rights once DHS announces it wants to audit that process.

What are an employer's legal obligations that relate to I-9 Forms and employment

eligibility verification?

1. Employers must complete an I-9 Form for every new hire and former employee rehired more than three years after the previous date of hire.  

The Department of Homeland Security (DHS) revised the Form I-9 and the new Form I-9 must be used for all new hires as of Dec. 26, 2007. The form is available at http://www.uscis.gov/files/form/I-9.pdf. 

A word of caution; on the Web site there is a Spanish version of the form I-9. U.S. employers, other than employers in Puerto Rico, may not use the Spanish form other than as instructional guidance. Michigan employers must use the English version.
2. Employers must reverify employees rehired within three years of the previous date of

hire.
3. Employers must retain each I-9 Form for three years after the date of hire, or one year

after an employee terminates his/her employment, which ever is later.
4. Employers must provide their I-9 Forms to the DHS for inspection, upon three business day’s notice, without demanding a subpoena or search warrant.

What are your legal rights in a DHS or DOL employment eligibility verification audit?

 Must you be given notice prior to an audit?

 The U.S. Department of Labor (DOL) also has the authority to review I-9 Forms. DOL does not need a search warrant or subpoena to do so. It must give the employer 3 days notice before requesting to review I-9 Forms. 
Typically, DOL will ask to review I-9 Forms in conjunction with a general labor audit of federal wage and hour, and Migrant and Seasonal Agricultural Worker Protection Act (MSPA) compliance. Because DOL does not have the authority to enforce compliance with immigration laws, it turns over the results of its I-9 Form audits to DHS.  DHS does have the authority to enforce the immigration laws against employers. 
The Office of Special Counsel for Immigration-Related Unfair Employment Practices (OSC), also has the right to inspect I-9 Forms without a subpoena or warrant. OSC enforces the anti-discrimination and document abuse provisions of the immigration law.

Under the law, an employer must be given three days notice by the DHS office before the DHS may inspect its I-9 forms. The inspection can take place at the employer’s office or at the DHS office. DHS generally gives employers three days notice. As a practical matter, a mutually convenient time can usually be arranged between the DHS and the employer. If, however, an DHS representative shows up at your office and requests to see your I-9 Forms without any prior notice and it is not convenient for you to produce the I-9 Forms that day, you may demand to be given three days notice to prepare for the audit.
Must DHS have a subpoena or search warrant before it can examine your I-9 Forms and related document? 
DHS does not need a subpoena or search warrant in order to see your I-9 Forms

pursuant to a routine audit. It simply must request to see them and give you at least three

days notice.

May you limit the documents that you provide to the DHS?

DHS may only request to see I-9 Forms and a list of current and past employees and their Social Security numbers. 
Without a subpoena, DHS may not request personnel files that contain information beyond that which it needs to determine whether I-9 Forms exist for all current and former employees for whom the employer has an I-9 Form recordkeeping obligation. If an employer copies documents provided by employees to establish employment eligibility and identity for purposes of completing the I-9 Form, DHS is entitled to examine and obtain copies of both the I-9 Form and the attached copies of the documents.

An employer is entitled to retain copies of all documents that it provides to the DHS. One of the benefits afforded to employers by the three-day notice requirement is that they have the time to copy requested documents. We strongly recommend that employers make copies of documents that they provide to the DHS, especially if DHS takes I-9 Forms and related records off the premises. An inventory of all documents taken by the DHS should be maintained.

It should be noted that DOL investigators also have the authority to review I-9 Forms. They will normally do so during the course of a wage and hour or other labor related investigation. 
With respect to auditing an employer's I-9 forms, DOL is governed by the rules described above that relate to the DHS; however, you should be aware that DOL is not required to give three days notice for its audit of payroll and other records for which it has separate authority to examine without three days notice. Thus, an employer can demand that DOL afford it three days notice for 1-9 inspections, even though it cannot do so regarding other personnel records subject to DOL's jurisdiction. 29 C.F.R. §274a.2(b)(2)(ii).
What should you do if you discover errors on I-9 Forms or missing forms after you

receive notice of an I-9 Form audit?

Procedural and technical errors happen in the best run businesses.  Employers often discover in preparation for an I-9 Form audit that some of their I-9 Forms are not completely filled out, or in some cases, that I-9 Forms have not been completed for some employees. They then confront the question of what, if any, steps they can take to correct the mistakes or omissions they discover. 
First, it should be made clear that if an I-9 Form has not been completed, one should be completed right away if the worker is still an employee. The I-9 Form should be signed and dated on the date that it was actually completed--not the date the worker actually began working.  The correct date that the worker began work should be noted on the I-9 Form. The signature line for the employer or its representative on the I-9 Form should not be back dated. While this later completion of the I- 9 Form may not present a defense to the failure to complete the form at the time of hire, it puts the employer in a better light by showing that it immediately corrected its mistake once it was discovered. 
At no time should employers completely hide, with a marker or white-out, any changes made to the form I-9. If you find a procedural problem, make the procedural change for new form I-9s but don't attempt to hide what has occurred. 

Of course, if the employee for whom an I-9 Form is missing is no longer on the payroll, there is nothing the employer can do to fix the situation.

It is more difficult to answer the question about correcting minor mistakes on the I-9 Form. A common situation is for an employee completing Section 1 of the I-9 Form at the time of hire to write his/her Social Security number in Section 1 where requested and also offer the Social Security card as a List B document in Section 2 to establish employment eligibility. The employer checks the Social Security card box in Section 2 but fails to write in the Social Security card number in section 2. This is a technical mistake. Can an employer later fill in the Social Security card number in Section 2, since the number was listed in Section 1 already by the employee? An argument can be made that such a practice is acceptable since no new facts are added to the 1-9 Form. 
The safest approach would be not to add new information to the 1-9 Form that was not on it at the time it was originally completed. The 1996 amendments to the immigration law provide that employers will be given 10 business days after notification by DHS to correct technical I-9 Form compliance problems. The above example is one that probably could be corrected prior to the DHS audit.

It is important for employers to retain their own counsel when faced with an audit.  Reliance on the general information above will not address the specifics of your case.  
